ST 00-0107-G L 06/21/2000 MANUFACTURI NG MACH NERY & EQUI PMENT

Under the Retailers’ QOccupation Tax Act, the manufacturing nachinery and
equi pnent exenption is available for machinery and equi prment used primarily
(over 50% of the time) in the manufacturing or assenbling of tangible
personal property for wholesale or retail sale or lease. See 86 IIll. Adm
Code 130.330. (This is a dL).

June 21, 2000

Dear XXXxX:

This letter is in response to your letter dated March 8, 2000. The nature
of your letter and the information you have provided require that we respond wth
a General Information Letter, which is designed to provide general information
is not a statenent of Department policy and is not binding on the Departnent
See 2 11l. Adm Code 1200.120(b) and (c), which can be found on the Departnent’s
website at http://ww. revenue.state.il.us/legalinformation/regs/part1200.

In your letter, you have stated and nmade inquiry as follows:

I am witing at the suggestion of M. George Diaz of the Problem

Resol ution Division of the Illinois Departnment of Revenue in Chicago
This firm represents an STATE corporation which is a distributor of
heavy manufacturing equipnent. Specifically, such equipnment is heavy

manuf act uri ng machi nery used by manufacturers of concrete, cenent and
cement based products to manufacture such products for the ultimte
end user. Qur client’s custoners would be known in the industry as
‘Ready M x Plants’, which produce products for sale to contractors and
ot her whol esal ers. As such, it is our understanding that the sale of
such equi pnent used in manufacturing is exenpt from sales/use tax in
Il'linois.

Due to changes in its nethod of operation, and requirenments inposed by
a product line it established in 1999, sufficient nexus now exists to
establish that our client is now transacting business in the State of
I11inois. Accordingly, we are in the process of assisting in
establishing themas a registered foreign corporation in Illinois and,
further, in filing income taxes in Illinois on the apportioned incone
it receives from business in 1999 and forward. | would appreciate
your opinion as to the requirenment of our client registering for the
collection and paynent of sales taxes for sales in Illinois, and
further, whether or not such manufacturing products are taxable.
Qoviously, in the event that its products are subject to sales tax, we
will need to (i) confirmthat the custoners have not paid Illinois use
tax, (ii) registered to pay such taxes to Illinois, and (iii) collect
and remt such taxes to Illinois for 1999. |In the event such products
are not subject to sale taxes, | would appreciate your opinion as to
whet her our client would, (i) still need to register with Illinois for
collection of sales tax, and (ii) file zero returns showing no tax
due.
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Thank you for your attention to this matter. If you have additional
guestions, please do not hesitate to contact ne at ####.

Under the Retailers’ OQOccupation Tax Act, the manufacturing nachinery and
equi pnent exenption is available for machinery and equi prent used prinmarily (over
50% of the tine) in the manufacturing or assenbling of tangi ble personal property
for wholesale or retail sale or |ease. See 86 Il1l. Adm Code 130. 330, encl osed
The exenption also extends to repair and replacenent parts as long as the parts
are incorporated into machinery and equipnent that 1is exenpt under the
regul ati on.

“Manufacturing” is defined as the production of any article of tangible
personal property, whether such article is a finished product or an article for
use in the process of manufacturing or assenbling a different article of tangible
personal property, by procedures commonly regarded as nmanufacturing, which
changes sone existing material or materials into a material with a different use,
form or nane. These changes nust result from the process in question and be
substantial and significant.

The mxing of cenent by ready-nmix trucks is considered to be the
manuf acturing of cenment. Van’s Material Conpany, Inc. v. Departnent of Revenue,
131 IIl. 2d 196, 545 N E. 2d 695 (1989). Repair and replacenent parts, such as
tires, tubes and wheels, incorporated into the ready m x concrete trucks would be
exenpt . In order to docunent the exenption, the user of such machinery and
equi pment nust supply an exenption certificate to the retailer as provided in 86
I1'l. Adm Code 130.330(Q).

In regards to ready-m x trucks and equi pnent used in ready m x plants please
note, however, that the manufacturing exenption cannot be clained on such
equi pnent unless it is used primarily in the manufacture of tangible personal

property to be sold at retail. |If the equipnment is primarily used to manufacture
cement that the ready mx conpany uses in performng construction contacts, the
exenption will not apply. 1In this case, the conpany is considered a construction

contractor and a user of the cement it produces, rather than a retailer of
cenent .

In the context of a General Information Letter or Private Letter Ruling, the
Departnent is wunable to make nexus determ nations because the anount of
information required to make that determnation is often best gathered by an
auditor. The following information outlines the principles of nexus. W hope it
is helpful to you in determ ning whether your client is responsible to pay tax in

Illinois.

An “Illinois Retailer” is one who either accepts purchase orders in the
State of Illinois or maintains an inventory in Illinois and fills Illinois orders
from that inventory. The Illinois Retailer is then liable for Retailers'

Cccupation Tax on gross receipts from sales and nust collect the correspondi ng
Use Tax incurred by the purchasers. You have indicated in your letter that your
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client “does not store inventory, occupy offices, have a server, or staff

enpl oyees within” Illinois. If your client does not accept purchase orders in
Illinois or maintain an inventory in Illinois and fill Illinois orders from that
i nventory, your client is not an Illinois retailer.

A “retailer maintaining a place of business in Illinois,” as defined in 86
I1l. Adm Code 150.201(i), enclosed, is required to register with the State as an
Illinois Use Tax collector. See 86 Ill. Adm Code 150.801, enclosed. The

Retailer nust collect and remt Use Tax to the State on behalf of the retailer’s
Illinois customers even though the retailer does not incur any Retailers’
Cccupation Tax liability. Determning whether a retailer is maintaining a place
of business in Illinois is extrenely fact specific. The Departnent cannot make
such a conplex ruling with the type of limted information that is provided in
requests for General Information Letters or Private Letter Rulings.

The United States Suprenme Court in Quill Corp. v. North Dakota, 112 S . C
1904 (1992), set forth the current guidelines for determ ning what nexus
requirements nust be nmet before a person is properly subject to a state's tax
laws. The Suprene Court has set out a 2-prong test for nexus. The first prong

is whether the Due Process Cause is satisfied. Due process will be satisfied if
the person or entity purposely avails itself or hinself of the benefits of an
econom ¢ narket in a forumstate. Quill at 1910.

The second prong of the Supreme Court's nexus test requires that, if due

process requirenents have been satisfied, the person or entity must have physical
presence in the forum state to satisfy the Cormerce O ause. A physical presence
is not limted to an office or other physical building. Under Illinois law, it
al so includes the presence of any agent or representative of the seller. The
representative need not be a sales representative. Any type of physical presence
in the State of Illinois, including the vendor’s delivery and installation of his
product on a repetitive basis, will trigger Use Tax collection responsibilities.
Pl ease refer to Brown’'s Furniture, Inc. v. Zehnder, (1996), 171 Il1.2d 410.

The final type of retailer is the out-of-State retailer that does not have
sufficient nexus with Illinois to be required to submt to Illinois tax laws. A
retailer in this situation does not incur Retailers’ COccupation Tax on sales into
Illinois and is not required to collect Use Tax on behalf of its Illinois
cust oners. However, the retailer’s Illinois custonmers will still incur Use Tax
on the purchase of the out-of-State goods and have a duty to self-assess their
Use Tax liability and remt the anount directly to the State. The Use Tax rate
is 6.25%

Retailers making all exenpt sales often register with the Department as
resellers. By registering as resellers, they obtain reseller nunbers which
provide themwith the wherewithal to provide their suppliers with Certificates of
Resale for the property which they wll subsequently resell. Once registered,
such retailers are not required to file returns unless they begin making retail
sal es subject to tax. Encl osed please find an Illinois Business Registration
Packet .
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I hope this information is helpful. The Department of Revenue maintains a
website, which can be accessed at www. revenue.state.il . us. If you have further
guestions related to the Illinois sales tax |aws, please contact the Departnent's

Taxpayer Information Division at (217) 782-3336.

If you are not under audit and you wish to obtain a binding Private Letter
Rul i ng regardi ng your factual situation, please submt all of the information set
out initens 1 through 8 of the enclosed copy of Section 1200.110(b).

Very truly yours,

Mel anie A. Jarvis
Associ at e Counsel

MAJ: msk
Enc.



